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CAUSE NO. 42969

EX PARTE § IN THE 400th DISTRICT COURT
§
§ OF
§

THOMAS BARTLETT §

WHITAKER § FORT BEND COUNTY, TEXAS

AFFIDAVIT OF DAN LAMAR COGDELL
STATE OF TEXAS )
COUNTY OF HARRIS \

Before me the undersigned authority, on this day personally appeared Dan Lamar

Cogdell who, after being by me duly sworn, deposed on his oath and stated as follows:

My name is Dan Lamar Cogdell. I am over the age of 18 and am mentally
capable of making this affidavit. I am an attorney at law, licensed to practice in the State
of Texas, and have held Bar Number 04501500 since [ was licensed on November 5,
1982. 1have engaged, almost exclusively, in the practice of criminal law since that time.
The facts in this affidavit are from my own personal knowledge.

I am familiar with the facts and circumstances of the case of Mr. Bartlelt
Whitaker as an attorney in a professional capacity. I am a friend of Mr. Whitaker’s
We remain good friends. [ have also known Kent Whitaker, Bartlett
Whitaker’s father, for almost as many years and consider him a friend as well.

[ first became acquainted with Bartlett Whitaker during the time I represented him
after he had burglarized several public schools while a high school student. When
Patricia and Kevin Whitaker were killed, and it became somewhat apparent that Mr.
Whitaker was being viewed as a suspect, Kent Whitaker, his father, retained me to
represent his son. There was a great deal of public attention on this case in the media and
both Kent Whitaker and Thomas Bartlett Whitaker wished my professional assistance. I
agreed to represent Mr. Whitaker in this matter. 1 did so with the understanding that
should the family become opposed to my continuing representation at some point
in the future; I could withdraw from the case as long as it was not to the detriment of my
client. I would not, of course, either violate the attorney-client privilege or in any way
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engage in conduct which was not in the best interest of Bartlett Whitaker’s legal interest.
Bartlett Whitaker fully understood and agreed to this proviso. Accordingly, [ undertook,
along with my assistant, James Madison "Jimmy" Ardoin III, representation of Mr.
Whitaker in this case.

In the early stages of my representation of Mr. Whitaker, we did not (of course)
engage in plea negotiations. This was true for a variety of reasons. First and foremost,
no charges had been filed. In the carly stages of my representation, Mr. Whitaker was (in
my opinion) a suspect but it was not a certainty that he (or anyone else) would be charged
in this matter. Indeed, charges were not filed until well after a year following my
assuming responsibility for Mr. Whitaker.  Secondly, Mr. Whitaker steadfastly
maintained his innocence at that point. It was only later (after he fled to and returned
from Mexico following the filing of charges against him) that he made admissions of
guilt to me, that any negotiations were attempted. By the time of Mr. Whitaker’s return,
the case against him was fairly set-at least as to guilt or innocence. The co-defendants
had, by that point, cut deals with the State and had agreed to testify against him. Indeed,
by this point in time, the co-defendants had made very detailed statements describing not
only their roles but that of Whitaker which were both externally and internally consistent.
Simply put, by the time Whitaker was “returned” to the States from Mexico the evidence
against him was, in my opinion, overwhelming (at least as to the guilt-innocence phase).

[ did believe that, based upon the consistent positions of both the and
Whitaker families, that there was a real possibility that the death penalty could be
avoided. After all, these families were the real “victims” of the offense and both were
adamantly opposed to the imposition of the death penalty. At the request of Bartlett
Whitaker (and based upon our belief of what was in his best interest in attempting to
avoid the death penalty) we began negotiations with the goal of obtaining life sentences.
I believed, based on my experience, that the facts of the case, the timing of the
commission of the offense as well as the “law and order” climate within the community,
that a death sentence could be a very likely result of a trial on the merits. Our

negotiations were primarily conducted with Fred M. Felcman, Assistant District Attorney
for Fort Bend County.

During this period of time, Mr. Ardoin and I were approached while in public by
Mr. Feleman. Feleman stated that he would consider removing the death penalty as a
possible option only if we would submit a “proffer” of evidence which would be supplied
by Mr. Whitaker, in his words, as to his involvement with the offenses alleged and the
details thereof. It was specifically stated by Felcman that statements of remorse or
contrition on the part of Whitaker were to be avoided and that the proffer should include
only the facts, truthfully stated. Upon this representation, and in reliance on the good
faith of Mr. Feleman in making the offer, we approached Mr. Whitaker and he agreed to












