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No. 42969
EX PARTE § IN THE 400th DISTRICT COURT
§ OF

THOMAS BARTLETT WHITAKER § FORT BEND COUNTY, TEXAS
AFFIDAVIT OF JAMES MADISON ARDOIN III
STATE OF TEXAS }

COUNTY OF HARRIS }

Before me the undersigned authority, on this day personally appeared James
Madison Ardoin III, who, after being by me duly sworn, deposed on his oath and
stated as follows:

My name is James Madison Ardoin III. I am over the age of 18 and am
mentally capable of making this affidavit. I am an attorney at law,
licensed to practice in the State of Texas. I have held Bar Number
24045420 since 1 was licensed on November 5, 2004. I have engaged,
almost exclusively, in the practice of criminal law since that time. The
facts in this affidavit are from my own personal knowledge.

I am familiar with the facts and circumstances of the case of Thomas
Bartlett Whitaker, having been brought into the case in my
professional capacity by Dan Cogdell, an attorney with whom I am
associated. I first became acquainted with Mr. Whitaker through that
employment.

As a part of that representation, I had several conversations with Mr.
Whitaker. After Mr. Cogdell withdrew from representation, attempts
were made to continue my representation but the decision was made to
continue with Mr. Randy McDonald as Mr. Whitaker’s only attorney.

Mr. Cogdell did not engage in plea negotiations at the beginning of the
representation since Mr. Whitaker steadfastly maintained his
innocence. It was only later, after Mr. Whitaker went to and returned
from Mexico, that any negotiations were attempted. By the time of Mr.
Whitaker’s return, the case against him was fairly set, at least as to
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guilt or innocence as the co-defendants had been co-operating with the
State and would be providing significant evidence against Mr.
Whitaker.

We began negotiations with the goal of obtaining life sentences
because it was believed, based on Mr. Cogdell’s experience, the facts of
the case, the timing of the commission of the offense as well as the law
and order climate within the community, that a death sentence would
be the probable result of a trial on the merits. Our negotiations were
primarily conducted with Fred M. Felecman, Assistant District
Attorney for Fort Bend County.

During the course of those negotiations, Mr. Cogdell and I were
approached while in a public place by Mr. Felecman who stated that he
would consider removing the death penalty as a possible option only if
we would submit an acceptable “proffer of evidence” which would be
supplied by Mr. Whitaker, in his words, as to his involvement with the
offenses alleged. It was specifically stated by Mr. Feleman that
statements of remorse or contrition were to be left out of the proffer
and that the proffer should include only the facts, truthfully stated.
Upon this representation, and in reliance on the good faith of Mr,
Feleman in making the offer , we approached Mr. Whitaker and he
agreed to supply such a proffer as desired by Mr. Feleman. Of course,
the proffer would be protected by a Rule 410 agreement and would not
be admissible against Mr. Whitaker in the event the case was not
resolved by a plea agreement

I worked with Mr. Whitaker in preparing the document, using his
words, and produced a multi-paged document which we then had
printed. When we presented the document to Mr. Felcman, he was
upset, and rejected the proffer as the basis for a life sentence offer,
because it “did not contain any mention of remorse” on Mr. Whitaker’s
part.

This abrupt turnabout was totally unexpected and for it to be the
reason the proffer was rejected and the death penalty remained an
option, was beyond belief. Given that the document had been secured
with the specific admonition that remorse should be avoided within the
document, we were stunned when we learned that its absence was the
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reason for its rejection. Following this interchange, the plea
negotiations ceased.

Shortly after this Mr. Cogdell was approached by and spoke with Mr.
Whitaker’s uncle, who expressed to him the family’s desire
that he not continue as Mr. Whitaker’s attorney. Given the prior
agreement in this regard, the request was discussed with Mr.
Whitaker who was neither surprised nor angry, nor did he object. My
active involvement with the case was terminated at this time.
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Sworn to and subscribed before me the undersigned authority on this the/ 9 day
of April 2009.
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Notary, State of Texas

ROSALINDA G. NUNEZ

NOTARY PUBLIC STATE OF TEXAS
COMMISSION EXPIRES:
MAY 4, 2010
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